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In the Court of Appeals of the District of Columbia. 


District of Columbia, Plaintiff in Error, 

vs. 

Percy T. Lewis. 


No. 1575. 


a In the Police Court of the District of Columbia, 

June Term, A. D. 1905. 

Distmct of Columbia, | No S70 i 90 8. InformatioI1 (or Dis . 
Pkkcy Lewis. f cliarging Firearms. 

Be it remembered, that in the police court of the District 
of Columbia, at the city of Washington, in the said District, 
at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above entitled cause, 
to wit: 

1 ( Information .) 

In the Police Court of the District of Columbia, May 

Term, A. I). 1905. 

Tiie District of Columbia, ss : 

Andrew B. Duvall, Esq., Corporation Counsel, by James 
L. Pugh, Jr., Esq., Assistant Corporation Counsel, who, 
for the District of Columbia, prosecutes in this behalf 
in his proper person, comes here into Court, and causes the 
Court to be informed, and complains that PERCY T. LEWIS, 
late of the District of Columbia aforesaid, on the 27t.h day 
of January, in the year A. D. nineteen hundred and five, in 
the District of Columbia aforesaid, and in the City of 
Washington, did then and there discharge a certain firearm, 
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to wit: a pistol, without first having obtained a permit from 
the Major and Superintendent of Police of the District of 
Columbia so to do ; contrary to and in violation of the 
Police Regulations of the District of Columbia*and consti¬ 
tuting a law of the District of Columbia. 

ANDREW B. DUVALL, 

Corporation Counsel. 

By JAMES L. PUGH, Jr., 
Assistant Corporation Counsel. 

Personally appeared James Hartley this 23rd day of 
May, A. D. 1905, and made oath before me that the facts set 
forth in the foregoing information are true, and those stated 
upon information received he believes to be true. 

[Seal of Police Court of District of Columbia.] 

W. H. RUFF, 

[seal.] Deputy Cleric of the Police Court of the 

District of Columbia. 

2 (Motion to Quash.) 


In the Police Court of the District of Columbia. 

District of Columbia, 
vs. 

Percy T. Lewis. 

The defendant moves the Court to quash the information 
on the following grounds : 

1st. That said information fails to charge any offense. 

2nd. That said Regulation under which said information 
is charged is nul and void and of no effect. 

3rd. That said Regulation is unreasonable. 

4th. That the enforcement of said Regulation is controlled 
by the Major and Superintendent of Police and is therefore 
null and void. 

5th. That the Commissioners of the District of Columbia 
had no power to make said regulation. 

LAMBERT and BAKER, 
Attorneys for Defendant. 


| No. 270,908. 
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3 (Bill of Exceptions.) 

Whereupon, on the 6th day of June, A. D. 1905, this cause 
came on for hearing upon the foregoing motion to quash the 
said information. Counsel for defendant contended and 
moved the Court to rule as matter of law that the regulation 
upon which said information was based, was void. Counsel 
for the District of Columbia contended and moved the Court 
to rule as matter of law that said ordinance was valid, but 
that if any part of it ■ was invalid the main prohibition 
contained therein was nevertheless in full force and effect. 

The Court sustained the defendant’s motion and quashed 
said information upon the ground that said ordinance was 
void in its entirety, to which ruling and judgment of the 
Court, counsel for the District of Columbia then and there 
duly excepted, which said exception was duly noted upon 
the minutes of the Court and counsel for said District then 
and there gave notice in open Court of their intention to 
apply to the Court of Appeals of the District of Columbia 
for-a writ of error. 

And the District of Columbia, by its Counsel, prays the 
Court to sign and seal this Bill of Exceptions, which is 
accordingly done nunc pro tunc , this 9th day of June, A. D. 
1905. 

I. G. KIMBALL, (seal.) 

Judge , Police Court. * 

H 

4 ( Copy of Docket Entries.) 


In the Police Court of the District of Columbia May 

Term, 1905. 


District of Columbia, 1 ^ gog 
vs. > ’ 

Percy T. Lewis. ) 


Information for Dis¬ 
charging Firearms. 


May 29, 1905:—Motion to quash information filed. Con¬ 
tinued to June 6, 1905. 

June 6, 1905:—Motion to quash information argued and 
Sustained and defendant discharged by order of the Court. 
Exceptions taken to the rulings of the Court on matters of 
law and notice given by the District of Columbia at the time 
of the several rulings of its intention to apply to a Justice 
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of the Court of Appeals of the District of Columbia for a 
writ of error. 

June 9,1905 :—Bill of exceptions filed, settled and signed. 

June 15, 1905 :—Writ of error received from the Court of 
Appeals of the District of Columbia. 

5 In the Police Court of the District of Columbia. 

United States of America, ) 

District of Columbia. j ss ' 

I, Joseph Y. Potts, Clerk of the Police Court of the Dis¬ 
trict of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 4 inclusive, to be true copies of originals 
in cause No. 270,908 wherein the District of Columbia is 
plaintiff and Percy T-. Lewis defendant, as the same remain 
upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 28th day June, A. D. 1905. 

[Seal Police Court District of Columbia.] 

JOSEPH Y. POTTS, 

Cleric Police Court , Dist. of Columbia. 

6 United States of America, ss : 

The President of the United States to the Honorable I. (J. 
Kimball, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Police 
Court, before you, between District of Columbia, plaintiff, 
and Percy T. Lewis, defendant, a manifest error, hath 
happened, to the great damage of the' said plaintiff, as by 
its complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court 
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i 

of Appeals, at Washington, within 15 days from the date 
hereof, that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to 
be done therein to correct that error, what of right and 
according to the laws and customs of the United States 
should be done. „ 

Witness the Honorable Seth Shepard, Chief Justice of the 
said Court of Appeals, the 15th day of June, in the year of 
our Lord on thousand nine hundred and five. 

ofyd&htjt/jQ 

[Seal CcmrtVDistrict of Columbia.] 

HENRY W. HODGES, 

Cleric, of the Court of Appeals , 

of the District of Columbia. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of Appeals of 

the District of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 1575. District of Columbia, Plaintiff in Error vs. Percy 
T. Lewis. Court of Appeals, District of Columbia. Piled 
June 28,1905. Henry W. Hodges, clerk. 
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October Term, 1905. 


No. 1575. 


No. 11 SPECIAL CALENDAR. 


DISTRICT OF COLUMBIA, Plaintiff in Error. 


vs. 

PERCY T. LEWIS. 


b rie f for the plaintiff in error . 


Statement of the Case. 

The defendant, Percy T. Lewis, was charged in the 
Police Court with having fired a pistol within the 
city limits without having a permit from the Major 
and Superintendent of Police to do so, and in viola¬ 
tion of the Police Regulations of the District of 
Columbia. 

The defendant moved to quash the information be¬ 
cause the regulation on which it was founded, was 
void, as being unreasonable, and an illegal delegation 
of power. The Court sustained the motion, and the 
plaintiff appealed. 
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The regulation so held to be void reads as follows:— 

“Sec. 5. No gun, air gun, rifle, pistol, or other 
firearm, cannon, torpedo, firecracker, squib, or other 
fireworks shall be discharged or set off within the city 
of Washington or the fire limits of the District of 
Columbia without a special permit therefor from the 
Major and Superintendent of Police, nor within one 
hundred yards of any school house, building or build¬ 
ings, play ground, inclosure for stock, or railroad 
track outside of such fire limits for the District of 
Columbia without the written consent of the owner or 
occupant thereof and a special permit from the Major 
and Superintendent of Police; Provided, That this 
section shall not apply to licensed shooting galleries 
between six a. m. and midnight of the secular days of 
the week, nor to the discharge of firearms or ex¬ 
plosives in a performance conducted in or at a regular 
licensed theatre or show, and the Major and Superin¬ 
tendent of Police may, by a general order, suspend 
the operation of this regulation for a time limited 
therein.” 

Assignment of Errors. 

1st. The Court erred in holding the regulation pro¬ 
hibiting the discharge of firearms without a permit 
from the Major and Superintendent of Police invalid 
as unreasonable, and an illegal delegation of power. 

2nd. The Court erred in refusing to sustaiu the 
validity of the prohibitory clause even if the permit 
provision was held invalid. 

ARGUMENT: 

I 

The question involved in the first assignment of 
error is, whether the words “without a permit from 
the Major and Superintendent of Police” invalidated 
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the regulation as, (a), authorizing the exercise of 
arbitrary, and unregulated power; and (b), con¬ 
stituting an illegal delegation of power. The other 
clauses of the regulation were not involved and need 
not be considered. 

(a) The regulation was not void, as authorizing an 
arbitrary exercise of power. 

It is a fundamental rule of statutory interpretation, 
one which this Court has repeatedly recognized, that 
where a statute admits of a reasonable and valid in¬ 
terpretation, it is the duty of the Court to so construe 
it. 


“Every possible presumption is in favor of the 
validity of a statute, and this until the contrary is 
shown beyond a reasonable doubt. The safety of our 
institutions depends in no small degree on a strict 
observance of this salutary rule.” 

Sinking Fund cases, 99, U- S., 700. 

See also Powell’s vs. Penn., 127, U. S., 6S4. 

The Act of Congress of January 26th, 1887, 9th. 
clause, authorizes the Commissioners of the District 
of Columbia to “regulate and prohibit loud noises 
with horns, guns and other instruments, or loud cries 
upon the streets or public places, and to prohibit the 
ixse of any fire-works or explosives within such 
portions of the District of Columbia as they may 
think necessary for the public safety.” 

In pursuance of the authority therein conferred, the 
Commissioners promulgated Article IX, of the Police 
Regulations, under the caption “LOUD NOISES 
AND CRIES AND USE OF FIREWORKS AND 
EXPLOSIVES,” of which Section five (5), herein¬ 
before set out, is under consideration here. 
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The principles governing this case were declared 
by the court in the case of Barnes vs. Dist of 
Columbia, (2^f App. D. C., 459) in passing upon the 
validity of a Police Regulation allowing certain 
discretion as to the position and location of vehicles 
on the public streets to be exercised by the policeman 
on duty there. 

The Court, while holding that the interference of 
the officer in that particular case was unreasonable 
and unnecessary, nevertheless sustained the validity 
of the ordinance, saying : 

“Nor is the next objection well taken, namely, 
that the regulation is void because uncertain, unjust 
and unreasonable on its face. That regulations of 
this character are necessary to prevent obstructions 
on the streets, confusion, disorder, and even danger, 
is obvious. And it would be difficult indeed, if not 
impossible, to provide therein for every contingency. 
In their execution—summary by reason of the nature 
of the duties to be performed—the members of the 
police charged therewith must necessarily be invested 
with some discretion, in view of the exigency of a 
possible situation. * * * That this discretion 

may in instances be arbitrarily exercised and abused 
cannot render the ordinance itself unreasonable and 
unjust, and therefore invalid. That a police regula¬ 
tion might be so broad as to admit of a possible con¬ 
struction which would seem to warrant the exercise 
of arbitrary action by public agents in its enforce¬ 
ment, and the punishment of those refusing obedi¬ 
ence, is not sufficient to prevent its having effect in 
respect of matters clearly within the purpose of its 
operation. ” 

In Ex Parte Fisk, 72 Cal. 125, a municipal regula¬ 
tion prohibiting the alteration or repair of frame 
buildings within certain limits without the permission 
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of the mayor and board of fire wardens was held valid, 
the court holding that it could not be presumed that 
the power would be exercised wantonly, citing the 
case of Tick Wo vs. Hopkins, 118 U. S. 356. 

And in Barbier vs. Connolly, 113 IT. S. p. 27, an 
ordinance of San Francisco prohibiting the business 
of a public laundry within certain designated limits, 
without first having obtained a certificate signed by 
the Health Officer, as to the sanitary condition of the 
premises was held to be a valid exercise of the police 
power. 

Applying this reasoning to the present case, it is 
to be observed that the authority committed to the 
Chief of Police must be construed as being only 
such as he might properly and lawfully exercise. It 
must be construed in the light of the authorizing Act, 
which empowers the Commissioners to prohibit the 
discharge of explosives in such places as they may 
deem necessary for the public safety. In the nature 
of things, it is impossible for the Commissioners to 
exercise personal supervision over the subject-matter 
of this regulation, and they must necessarily devolve 
upon the Chief of Police, whose position peculiarily 
qualifies him to act in these matters, such offices as he 
may lawfully exercise in that regard, within the 
limits of his authority as an administrative officer. 

There is no question in this case of an arbitrary 
abuse of power in fact. This defendant, it is alleged,' 
discharged a firearm on a public street, without a per¬ 
mit, and so far as the facts alleged are significant, 
they illustrate not only the reasonableness, but the 
necessity of the regulation under consideration. 
And it may be inquired what right the defendant had, 
independent of any regulation, to discharge a gun on 
a public street. If there was evidence, in a given 
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case, of an unreasonable and unjust discrimination, 
on the part of the Major of Police, or any other 
abuse of discretion on his part by using his authority 
in an arbitrary or unregulated manner, the Courts 
would afford relief as in the Barnes case. 

A controlling decision on this question is the case 
of Davis vs. Commonwealth of Massachusetts, 167 
U. S., p. 44. 

In that case it was charged that the defendant “ in 
and upon certain public grounds of the City of 
Boston within said District called the Commons, did 
make a public address, the same not being then and 
there in accordance with a permit from the Mayor of 
said city.” 

The ordinance claimed to be violated was Section 
66 of the Revised Ordinances of the City of Boston, 
as follows: 

“No person shall, in or upon any of the public 
grounds, make any public address, discharge any 
cannon or firearm, expose for sale any goods wares or 
merchandise, erect or maintain any booth, stand, tent 
or apparatus for purpose of public amusement or 
show, except in accordance with a permit from the 
mayor.” 

The -contention in that case that the citizens of 
Boston had a right to the use of Boston Common, free 
from legislative and municipal control, having been 
' disposed of adversely, the Supreme Court continues : 


“The assertion that although it be conceded that 
the power existed in the State or municipality to 
absolutely control the use of the Common, the par¬ 
ticular ordinance in question is nevertheless void 
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because arbitrary and unreasonable in tbat it vests in 
the Mayor the power to determine when he will 
grant a permit, in truth whilst admitting, on the one 
hand, power to control, on the other, denies its exist¬ 
ence. The right to absolutely exclude all right to 
use necessarily includes the authority to determiue 
under what circumstances such use may be availed 
of, as the greater power includes the lesser. The 
finding of the court of last resort of Massachusetts 
being that no particular right was possessed by the 
plaintiff in error to the use of the Common, is in 
reason therefore conclusive of the controversy which 
the record presents, entirely aside from the fact that 
the power conferred upon the chief executive officer 
of the City of Boston by the ordinance in question 
may be fairly claimed to be a mere administrative 
function vested in the Mayor in order effectuate the 
purpose for which the Common was maintained and 
by which its use was regulated.” 

The idea of the Supreme Court in this case plainly 
is that the control of matters such as that indicated, 
necessarily involves the placing of some discretion 
in the hands of the administrative officer of 
the municipality. The case at bar, it is submitted, 
is stronger than the Massachusetts case. There, 
the regulation almost trenched on what would 
ordinarily be regarded as the normal and reasonable 
rights of the citizen. In the present case the Com¬ 
missioners, under the authority of the statute, have 
the power to impose an absolute prohibition, one 
which would be not only not unreasonable, but useful 
and salutary. The power to prohibit absolutely, as 
pointed out in the Supreme Court decision, consti¬ 
tutes the essential distinction between the case of the 
lawful committing of a certain quasi discretionary 
power to a ministerial officer, and the unlawful vest¬ 
ing of arbitrary control over the lawful rights of the 


/ 
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citizens in such an officer. All of the cases cited on 
the other side, are cases where, under a grant of 
authority to regulate, not prohibit, some sweeping 
prohibition or restriction was placed on a legitimate 
act or business, in itself not only lawful but in 
most cases necessary. They are, for the most 
part, cases where the prohibitory clause would, of 
itself have been held invalid, if unrelieved by any 
modifying provision, as, for example, in the case of 
Kerr vs. Ross, 5 app. 241, where the control of the 
business of plumbing was turned over in toto to a 
board of examiners and where the Commissioners 
declined to exercise any supervision over the actions 
of the said board ; or the case in 49 Md., 217, prohib¬ 
iting the erection or use of steam engines. 

(b) The regulation was not void, as constituting an 
illegal delegation of power. 

The consideration of this question was, to a certain 
extent, involved in the preceding one and the author¬ 
ities as heretofore cited bear directly on this point 
also. 

In the case of Weston vs. District of Columbia 
(23 App. D. C. 363) a regulation prohibiting the 
storage of inflammable oils &c., unless, on the recom¬ 
mendation of the Building Inspector of the District, 
a license therefor was granted by the Assessor, subject 
to the approval of the Commissioners, was held not an 
illegal delegation of power. 

It may be urged that the words “ subject to the 
approval of the Commissioners ” should have been 
added to the regulation in this case in order to bring 
it on a plane with the Western case. But, it is sub¬ 
mitted, such a provision is to be understood, and need 
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not be expressed. The words would be superflous, as 
every act of the Major of Police is subject to their 
approval. 

The Commissioners have not, by this regulation, 
and cannot divest themselves of the power of exer¬ 
cising control and supervision over the acts of the 

Major of Police, and, it may be added, that the ap- 

* 

proval of the Commissioners in matters of this kind 
would, from the necessity of the case, be a purely 
perfunctory proceeding, except in cases where a com¬ 
plaint was preferred that the Major of Police under¬ 
took some action outside the range of his lawful dis¬ 
cretion as a ministerial officer. 

IX 

Even if the permit provision be held invalid, as an 
illegal delegation of power, the general prohibition 
against the discharge of firearms should nevertheless 
be sustained. 

The proposition is too well settled to require argu¬ 
ment that where a part of a statute is unconstitutional 
the validity of the remainder is not affected unless 
the ijrovisions are so interdependent that one cannot 
operate without the other, or are so related in sub¬ 
stance or object that it is impossible to suppose that 
the legislature would have passed one without the 
other. 

“If when the unconstitutional portion is stricken 
out that which remains is complete in itself and capa¬ 
ble of being executed, in accordance with the apparent 
legistive intent, it must be retained; and this is so 
although the portion which is condemned is found 
in the same section with that sought to be retained.” 

Duryea vs. Mayor, &c., 96 N. Y., 477. 
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The intent of this regulation must be gathered 
from the law authorizing it. That law authorizes 
the Commissioners to ‘‘prohibit” the use of fire¬ 
works and other explosives. 

“The constitutional and unconstitutional provis¬ 
ions may even be expressed in the same section or 
even in the same sentence and yet be perfectly dis¬ 
tinct and separable, so that the first may stand and 
the last may fall. The point or test is not whether 
they are contained in the same section, for the distri¬ 
bution of sections is purely artificial, but whether 
they are essentially and inseparably connected in 
substance. 

Sutherland on Stat.' Interpretation, vol. 2, 296. 


In State vs. Santee, 111 Iowa, p. 1, the statute pro¬ 
hibited the sale of petroleum for illuminating pur¬ 
poses, except the lighter products of petroleum, when 
used in Welsbach Hydro-carbon lamps, 

The exception having been declared invalid, the 
court held that the intent of the legislature was to 
prohibit the use of the lighter products of petroleum 
for illuminating purposes ; that it had the power to 
pass such an act, that the general prohibition 
was capable of enforcement without reference to the 
exception, and that the invalidity of the exception 
did not destroy the entire Act, saying in conclasion: 

“ We are of the opinion that if the exception found' 
in the statute is unconstitutional, as it clearly is, 
there is still a general prohibition against the use of 

the lighter products of petroleum for for illuminating 
purposes.” 

To the same effect is Cole vs. District (18 D. C., 
App. 1.) 
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It is submitted that the validity of the regulation, 
not only as a reasonable and salutary, but as a neces¬ 
sary ordinance, should have been sustained. 

Edward H. Thomas, 

James Francis Smith, 

Attorneys for the District of Columbia. 


